Despite the fact that the 1995 recommendations were widely welcomed no further action was taken to enact the Bill. In December 1997 the Government published a Green Paper entitled Who Decides? (Cm 3803) . This has raised many questions in relation to the Law Commission's proposals and it is clear that further consultation is envisaged before any new steps will be taken towards legislation. The clause in the report dealing with advance refusals of treatment caused the greatest amount of public concern.
An advance refusal of treatment is defined in the Bill as: 
THE 1995 PROPOSALS
The Bill makes provision for a person with capacity over eighteen years to make an advance refusal of medical 
THE 1997 GREEN PAPER
Five main areas of concern are highlighted by the Government.
Definition of an advance refusal
The Commission drew a distinction between 'expressions of views and preference' and 'advance decisions', but the draft legislation refers only to advance refusals, since this is the main problem area. There is, however, bound to be an overlap between the two, especially where the advance statement is made orally. At what point does an expressed wish or preference as to future treatment become an advance refusal? The effectiveness of an orally expressed directive will depend on a close dialogue between the patient and treatment providers and detailed notetaking by care staff for future reference. Other problems of definition concern the age-limit imposed upon the statutory advance directive. This confirms the present law in relation to refusals of treatment by mature minors (see Re W [1993] Fam 64), but it remains unsatisfactory that a person may, for example, legally marry but cannot refuse medical treatment in advance. The Bill makes no mention of confining the use of advance refusals to people with terminal conditions, as this would be inconsistent with the common law, which the Green Paper does not question.
Medical developments
This concern was voiced in 1994 by the House of Lords' Select Committee on Medical Ethics who feared that patients may be deprived of new treatments and procedures available since the directive was made. The Bill, however, seeks to remedy this problem by falling back on the best interests criteria. Clause 3 provides that anything done for and any decision made on behalf of a mentally incapacitated adult shall be done or made in his best interests. The Bill directs treatment providers to take into account the past and present wishes and feelings of the person concerned and the factors the person would take into account if able to do so. This would include considering whether the new treatment is something the person would have taken into account had he or she known about it. The outstanding issue, therefore, is whether the best interests criteria is sufficient to safeguard against the unintentional use of medical procedures developed since the drafting of the advance statement. The Green Paper confirms that the general statutory authority to act on behalf of a mentally incapacitated adult cannot override an advance refusal of treatment, but notes that the Government wishes to ensure that a treatment decision could nevertheless be made based upon more recent medical developments if, having regard to the previously expressed wishes of the person, it would appear to be in their best interests to do so.
The patient's state of mind
How much information must a person understand in order for an advance directive to subsequently take effect? The Government raises the issue of patients who do not wish to be informed of the extent of their illness or the possible outcome of a failure to take treatment. How, in such cases, could a doctor be sure that the implications of the advance refusal are fully understood? The Green Paper suggests that there should be a requirement that the 'relevant information' be given, so that an informed choice can be made. The statutory requirement is that a person shall be regarded as able to understand the information, if able to understand an explanation of that information in broad terms and simple language, for the very reason that the test should be as wide as possible and not require the patient to understand all the detail. There is also a concern about advance refusals which are made by those who have not consulted a health-care professional beforehand, as they may be made based upon erroneous ideas and information. In a case such as this, however, the advance refusal may not be deemed to apply to the treatment proposed for the patient.
Life sustaining treatment and basic care
The Government questions whether an advance refusal should only apply when the life of the patient is in danger, if the refusal has specifically acknowledged the risk of death. This safeguard would mean that, if in doubt, a doctor may preserve the life of the patient if that is in his best interests. Similar concerns are voiced in relation to pregnant women. The Green Paper questions whether there should be a requirement that if an advance directive is to apply during pregnancy there should be a specific reference to this fact. In relation to advance refusals concerning treatment o in childbirth, there is an issue concerning o whether, if the life of the patient is in danger, they should only apply if the refusal has referred to the risk of death.
The Law Commission proposed that 'basic care' could not be excluded by an advance refusal, on the ground of public policy, in order to preserve the health and cleanliness of the patient and others in close proximity. The Green Paper casts doubt upon this by questioning whether a person has a right to exclude basic care. The Government also identifies the possibility of forced oral feeding of patients, where a person has lost competence and steps are necessary to avert a risk of serious harm to the person concerned. Clearly this would not be desirable and the Government wishes to avoid this situation.
The liability of health care professionals
It is recommended that where health care professionals either withhold care in accordance with the patient's wishes, or proceed with treatment only to find that, unknown to them, it is against the wishes of the patient (for example where there is no knowledge or suspicion that an advance refusal exists), they should not incur liability. The Green Paper questions whether this provides an appropriate balance between protecting health care providers and protecting patients. This provides a sensible compromise as health carers may not always know of the existence of an advance statement and cannot be expected to delay treatment unduly in order to search for one.
CONCLUSIONS
The Green Paper correctly identifies that there is great strength of feeling on the subject of advance refusals of health care which arises from inveterate personal, moral, religious and ethical views. It also observes that confusion exists in relation to the legality of advance refusals, and the fear that the proposed legislation would legalise euthanasia. It is therefore not surprising that there is a reticence on the part of the Government to proceed immediatelv with legislation.
Instead, there is a recognition that this is ' o an evolving area of law and that there is merit in postponing further policy development until there has been more of an opportunity to consider the impact of case law and the operation of the BMA's
Code of Practice. This may be wise, although it does mean that the present uncertainties amongst lawyers and healthcare professionals will remain. @
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